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November 20, 2025 
  
 
MEMORANDUM FOR RECORD 
 
Dr. Joshua L. Michael, Ph.D 
President, MSDE 
200 West Baltimore St.  
Baltimore, Maryland 21201 
 
Re: SCPSBOE S RESPONSE TO THE 11/19/2025 
CORRESPONDENCE 
 
Dear President Michael:  
 
Upon review of the the IG is again inserting 
words into laws and policies where they do not exist. 
into § 4-

significant difference of these terms in the 
context of school board governance. The OIGE also misapplies § 3-1204 of the Maryland 
Education Article which does not trump the authority to take action in closed session 
as authorized by the the Open Meetings Act of the Maryland General 
Provisions Article, and because the hiring or firing of legal counsel is not a matter directly 
relate to the  of the board, i.e., education.      
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1. as Contemplated by § 4-205. 
 
To rebut  previous arguments concerning OIGE Findings 3  7, the IG insists 
that Board C  .  He asserts that § 4-205 of the 

Board Policy solely to the County 
 

 
To the extent that Ed. Art. § 4-205 is even applicable (see infra), that statute makes zero 

it provides that, 
 
 
involve: (i) The rules and regulations [Ed. Art. § 4-205; corr. 
para. 8 (emphasis added)]. 
 
By injecting  its analysis of § 4-205, the OIGE appears to be trying to 

in school board governance also means or includes 
 as used in school board governance means or 

includes 
 do so explicitly; or perhaps d) all three.  He provides 

no authority for any of these propositions.  
 
To the contrary, 

 - all three terms are clearly distinguishable as follows:     
 

Policy. 

See Maryland School Law Deskbook, sec. 1:80].  Local board policies 
identify the direction that a particular board, elected by the people, would like to see the school 
system pursue.  Only the local board creates local policy, and they may do so by employing a 

- as many in Maryland do  to create an 
modification and adoption; or they may be more hands-on and develop their own policies ab 
initio; or a combination or some other method. They may, and should, solicit the opinion and 
guidance of the local superintendent, but the superintendent is not the final authority.      
 

Regulation. Regulations, however, are created by the local superintendent who is, as 

responsibility for tasks, and provide step-by-

atter of comity, while board 
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Rule. R pertains to how a school
board conducts parliamentary procedure, i.e., conducts its business during open or closed 
meetings. For example, when is it proper to rescind a decision made at an earlier session; or 
may one member interrupt after another member has been given the floor to speak, etc. While 
some boards vote to employ their own homegrown rules of procedure, others may vote to 

latter, as stated in its 
board handbook.  
 
These meanings provide clarity as to why the Legislature would authorize local 
superintendents to interpret both regulations and parliamentary procedure. That is, in the case 
of regulations, the superintendent was the one who propounded them in conformity with board 
policy. In the case of the rules of parliamentary procedure, the superintendent serves as the 
board secretary and in that administrative capacity is competent to decide as well as remain 
neutral.   
 
On interpreting policy, however, she does not have complete competency since it was the 
board who created it (directly or by proxy), debated it, and adopted it after debate. It makes 
sense that the board gets the benefit of the doubt that its interpretation is correct, and if a 
controversy does arise among members, then they may debate further and come to some 
consensus themselves.  
 
Hence, t  its analysis of § 4-205 of the 
Education Article to uphold its Findings 3  7 is a fallacy. As such, the OIGE fails to rebut 

not violate any Procurement Law or its own policies as 
alleged. 
 

2. § 4-205 of the Education Article Is Irrelevant Here Since There was No 
-14 and 100-9 in the First Place.   

 
The OIGE seems to further argue that the Board had a duty under § 4-205 to solicit the 
superintendent to decide some controversy or dispute that the Board was supposedly having 
in interpreting its Policies 200-14 and 100-9.  Assuming, arguendo, that § 4-205 does 
authorize the superintendent to interpret board policies,  facts in its Investigative 
Synopsis show no such controversy or dispute.  Nowhere does the IG state, for example, that 
Board members were trying to determine if an attorney fit int school 

 - the categories of contracts that policy 200-14 
considers by its reference to § 5-112 of the Education Article.  
 
Nor was there any problem interpreting Policy 100-9. No Board member was confused, for 
example, that adoption of a new policy, or amending an existing policy, was tantamount to 
rescission of an existing policy  the only actins that Policy 100-9 does contemplates. No 
Board member was arguing or disputing at any time  according to the OIGE facts  that the 
Board could not rescind Policy 100-
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The OIGE fails to show that the Board was required to solicit the  alleged 
authority to interpret policies when there was no dispute concerning the meaning of either 
200-14 or 100-9 in the first instance.        
 
 
Alleged Violations of § 3-1204.  
 
While we recognize that the OIGE has no authority to investigate violations of the Open 
Meetings Act (OMA), § 3-1204 closely parallels the  
ability to move into closed session to discuss certain matters that, for various reasons, deserve 
confidentiality. These exceptions, found at § 3-305(b) et. seq. of the General Services Article, 

 
 
 
compensation, removal, resignation, or performance evaluation of an appointee, employee, 
or official over whom it has jurisdiction; or (ii) any other personnel matter that affects one or 

  § 3-305(b)(i), (ii).  
  

into close if the matter on which they are taking such action falls within one of the exceptions 
enumerated in § 3-305(b) of the Act. [1OMCB94-5, at 73 (
allowed if exception permits closure  [J.P. Delphey Ltd. P'Ship v. Mayor & City of Frederick 
396 Md. 180 (2006)].  
 
In other words, if a board states that it will meet in public to discuss the demotion or removal 
of a schoolteacher, then they may conduct a vote on that particular issue and concerning that 
particular teacher. This does not violate the OMA.  
 
The OMCB has also determined that meeting to discuss legal counsel and, specifically, 

. [See 
3 OMCB 340, 343 (2003) (concluding that a discussion about whether to renew attorney's 
contract involved a "performance appraisal" and fell within the exception); and 7 Official 
Opinions of the Compliance Board 125
matter that a public body may invoke the "personnel matters" exception to close a session for 

 
 
Consequently, when the Board moved into closed session on February 19, 2025, to discuss 
both the termination of prior legal counsel and the hiring of current legal counsel, they did so 

Because it was authorized to move into closed session to discuss both matters, it was - under 
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the OMCB opinions above - on both issues.1

Undersigned counsel communicated with the OMCB on the date of this Memorandum, 
specifically as to the effect of § 3-1204 of the Education Article on the ability of the Board to 
take action by vote on a legitimate issue that led to the closed session. OMCB informed that 
§ 3-1204 of the Education Article is not implicated because the hiring and/or termination of 
legal services is not directly related to education. That is, § 3-1204 requires that action be 
taken only in open session when the matter acted upon is directly related to education, e.g., 

ttorney to 
provide legal counsel is not directly related to the education of students, neither is the 
termination or discipline of an employee, etc. and which requires confidentiality.    

Conclusion

The OIGE in its latest correspondence again fails to show that there was a dispute or 
controversy regarding interpretation of the local board policies referred to in its Investigative 
Synopsis that would require the Board to solicit the decision-making authority of the local
superintendent under Ed. Art. § 4-205. He fails to show that Ed. Art. § 4-205 even grants 
authority to the superintendent to interpret local board policies, even if a genuine dispute had 
occurred, since a policy is by definition and practice not a rule and not a regulation the only 
two things that Ed. Art. § 4-205 enumerates. The OIGE further fails to show that § 3-1204

For foregoing, SCPSBOE maintains that is subject to and violated 
the provisions of the Maryland Procurement Law is invalid; that it did not violate its own 
policies or § 3-1204 on a confidential personnel matter in closed 
session. 

Thank you for your kind consideration, 

Marc D. Schifanelli, Esq. Gordana Schifanelli
Counsel, SCPSBOE Counsel, SCPSBOE

1 The OMCB in September delivered an opinion regarding complaints that the SCPSBOE had made several 
violations contrary to the OMA, and while answering the complaints recognized that the Board had voted in closed 
session on the contracts in question and found no violation regarding the action taken nor any other violations.
[attached] 
















